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Clickable links are to Westlaw
766.106. Notice before filing action for medical negligence; presuit
screening period; offers for admission of liability and for arbitration;
informal discovery; review
(1) Definitions.--As used in this section, the term:
(a) “Claim for medical negligence” or “claim for medical malpractice” means a claim,
arising out of the rendering of, or the failure to render, medical care or services.
(b) “Self-insurer” means any self-insurer authorized under s. 627.357 or any
uninsured prospective defendant.
(c) “Insurer” includes the Joint Underwriting Association.
(2) Presuit notice.-(a) After completion of presuit investigation pursuant to s. 766.203(2) and prior to
filing a complaint for medical negligence, a claimant shall notify each prospective
defendant by certified mail, return receipt requested, of intent to initiate litigation for
medical negligence. Notice to each prospective defendant must include, if available,
a list of all known health care providers seen by the claimant for the injuries
complained of subsequent to the alleged act of negligence, all known health care
providers during the 2-year period prior to the alleged act of negligence who treated
or evaluated the claimant, and copies of all of the medical records relied upon by the
expert in signing the affidavit. The requirement of providing the list of known health
care providers may not serve as grounds for imposing sanctions for failure to provide
presuit discovery.
(b) Following the initiation of a suit alleging medical negligence with a court of
competent jurisdiction, and service of the complaint upon a defendant, the claimant
shall provide a copy of the complaint to the Department of Health and, if the
complaint involves a facility licensed under chapter 395, the Agency for Health Care
Administration. The requirement of providing the complaint to the Department of
Health or the Agency for Health Care Administration does not impair the claimant's
legal rights or ability to seek relief for his or her claim. The Department of Health or
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the Agency for Health Care Administration shall review each incident that is the
subject of the complaint and determine whether it involved conduct by a licensee
which is potentially subject to disciplinary action, in which case, for a licensed health
care practitioner, the provisions of s. 456.073 apply and, for a licensed facility, the
provisions of part I of chapter 395 apply.

Informal discovery.-(a) Upon receipt by a prospective defendant of a notice of claim, the parties shall
make discoverable information available without formal discovery. Failure to do so is
grounds for dismissal of claims or defenses ultimately asserted.
(b) Informal discovery may be used by a party to obtain unsworn statements, the
production of documents or things, and physical and mental examinations, as
follows:
1. Unsworn statements.--Any party may require other parties to appear for the
taking of an unsworn statement. Such statements may be used only for the purpose
of presuit screening and are not discoverable or admissible in any civil action for any
purpose by any party. A party desiring to take the unsworn statement of any party
must give reasonable notice in writing to all parties. The notice must state the time
and place for taking the statement and the name and address of the party to be
examined. Unless otherwise impractical, the examination of any party must be done
at the same time by all other parties. Any party may be represented by counsel at
the taking of an unsworn statement. An unsworn statement may be recorded
electronically, stenographically, or on videotape. The taking of unsworn statements is
subject to the provisions of the Florida Rules of Civil Procedure and may be
terminated for abuses.
2. Documents or things.--Any party may request discovery of documents or things.
The documents or things must be produced, at the expense of the requesting party,
within 20 days after the date of receipt of the request. A party is required to produce
discoverable documents or things within that party's possession or control. Medical
records shall be produced as provided in s. 766.204.
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3. Physical and mental examinations.--A prospective defendant may require an
injured claimant to appear for examination by an appropriate health care provider.
The prospective defendant shall give reasonable notice in writing to all parties as to
the time and place for examination. Unless otherwise impractical, a claimant is
required to submit to only one examination on behalf of all potential defendants. The
practicality of a single examination must be determined by the nature of the
claimant's condition, as it relates to the liability of each prospective defendant. Such
examination report is available to the parties and their attorneys upon payment of
the reasonable cost of reproduction and may be used only for the purpose of presuit
screening. Otherwise, such examination report is confidential and exempt from the
provisions of s. 119.07(1) and s. 24(a), Art. I of the State Constitution.
4. Written questions.--Any party may request answers to written questions, the
number of which may not exceed 30, including subparts. A response must be made
within 20 days after receipt of the questions.
5. Medical information release.--The claimant must execute a medical information
release that allows a prospective defendant or his or her legal representative to take
unsworn statements of the claimant's treating physicians. The statements must be
limited to those areas that are potentially relevant to the claim of personal injury or
wrongful death. Subject to the procedural requirements of subparagraph 1., a
prospective defendant may take unsworn statements from a claimant's treating
physicians. Reasonable notice and opportunity to be heard must be given to the
claimant or the claimant's legal representative. The claimant or claimant's legal
representative has the right to attend the taking of such unsworn statements.

766.203. Presuit investigation of medical negligence claims and defenses by
prospective parties
(2) Presuit investigation by claimant.--Prior to issuing notification of intent to
initiate medical negligence litigation pursuant to s. 766.106, the claimant shall
conduct an investigation to ascertain that there are reasonable grounds to believe
that:
(a) Any named defendant in the litigation was negligent in the care or treatment of
the claimant; and
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(b) Such negligence resulted in injury to the claimant.
Corroboration of reasonable grounds to initiate medical negligence litigation shall be
provided by the claimant's submission of a verified written medical expert opinion
from a medical expert as defined in s. 766.202(6), at the time the notice of intent to
initiate litigation is mailed, which statement shall corroborate reasonable grounds to
support the claim of medical negligence.
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